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PTSD as a Criminal Defense:
A Review of Case Law

Omri Berger, MD, Dale E. McNiel, PhD, and Renée L. Binder, MD

Posttraumatic stress disorder (PTSD) has been offered as a basis for criminal defenses, including insanity,
unconsciousness, self-defense, diminished capacity, and sentencing mitigation. Examination of case law (e.g,
appellate decisions) involving PTSD reveals that when offered as a criminal defense, PTSD has received mixed
treatment in the judicial system. Courts have often recognized testimony about PTSD as scientifically reliable.
In addition, PTSD has been recognized by appellate courts in U.S. jurisdictions as a valid basis for insanity,
unconsciousness, and self-defense. However, the courts have not always found the presentation of PTSD testimony
to be relevant, admissible, or compelling in such cases, particularly when expert testimony failed to show how
PTSD met the standard for the given defense. In cases that did not meet the standard for one of the complete
defenses, PTSD has been presented as a partial defense or mitigating circumstance, again with mixed success.
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Even before posttraumatic stress disorder (PTSD)
became an official diagnosis, traumatic stress syn-
dromes, such as traumatic neurosis of war, were suc-
cessfully offered as bases for criminal defenses.' Soon
after its introduction in the Diagnostic and Statistical
Manual of Mental Disorders, Third Edition (DSM-
I11), in 1980,% the PTSD diagnosis also made its way
into the criminal courts as a basis for several types
of criminal defenses for both violent and nonviolent
crimes.">* In addition, other trauma-related syn-
dromes not included in the DSM, such as battered-
wife syndrome and battered-child syndrome, have
been offered as bases for criminal defenses.®>® How-
ever, these related syndromes have generally been
presented as special types of PTSD.*?

Initially, the introduction of PT'SD raised concern
about its potential misuse in the criminal courts."
Skepticism was further heightened by cases in which
malingered PTSD was used as a criminal defense.” In
addition, shortly after the introduction of PTSD as a
diagnosis, widespread reform of insanity defense stat-
utes took place after the insanity acquittal of John
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Hinkley in 1984. These trends most likely made the
successful use of PTSD as a criminal defense more
difficult.> Appelbaum ez al.” examined the fre-
quency and rate of success of the insanity defense
based on PTSD in several states and found that de-
fendants had no more success with PTSD than with
other mental disorders and that insanity pleas based
on PTSD made up a small fraction of all insanity
pleas, suggesting that fears about abuse of the diag-
nosis in the courts were largely unfounded.

Various PTSD phenomena have been presented
in courts as bases for criminal defenses, including
dissociative flashbacks, hyperarousal symptoms, sur-
vivor guilt, and sensation-seeking behaviors. 1,3,4,8-10
It has been suggested by some that dissociative flash-
backs should be the only legitimate basis for insanity
and other exculpating defenses and that other PTSD
phenomena are insufficient to warrant exculpation.
However, there has not been consensus on this pro-
posal in the field.">* Furthermore, although there
has been some psychiatric research examining the
role of certain PTSD phenomena in violent and
criminal behavior, this body of research is yet to elu-
cidate the relevance of such phenomena to criminal
defenses.® Correlations between a diagnosis of
PTSD and interpersonal violence, as well as between
a diagnosis of PTSD and criminal behavior, have
been described in the psychiatric literature, lending
some empirical support for the use of PTSD as a
criminal defense."' "% However, there has been little
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empirical research examining the role of specific
PTSD symptoms in criminal behavior. The rele-
vance of PTSD and specific PTSD symptoms to
criminal defenses may therefore be best understood
by examining how the criminal justice system has
addressed the question.

In this article, we review United States criminal
case law involving PTSD as a criminal defense. Case
law is based on published legal decisions, which are
typically at the appellate level. The significance of
these cases is that they establish precedents for courts
to follow in subsequent cases. Verdicts at the trial
court level are usually not published, unless they are
appealed. In addition, most pretrial decisions, such
as whether a criminal defense based on PTSD can be
presented at trial, are not published, unless they are
appealed. As a result, research on appellate cases pref-
erentially involves cases in which a criminal defense
based on PTSD was barred or failed at the trial court
level. On the other hand, cases in which a criminal
defense based on PTSD was allowed at trial or was
successfully presented at trial are largely not included
in this review. This review will not address trends at
the pretrial or trial court level; however, it will ad-
dress the precedents that trial judges follow in ren-
dering decisions about the use of PTSD as a basis for
criminal defenses.

Methods

A systematic review of case law was conducted
using the legal database LexisNexis. Federal and state
appellate cases through 2010 were sought by using
the search terms PTSD, posttraumatic stress disor-
der, post-traumatic stress disorder, or post traumatic
stress disorder occurring in the summary, syllabus,
or overview sections of cases, along with the terms
criminal, insanity, diminished capacity, mens rea,
self-defense, mitigation, or unconsciousness occur-
ring in the same sections. The search was restricted to
those criteria so that cases were selected in which
PTSD played a prominent role.

A search for relevant law review articles was con-
ducted on LexisNexis with the criterion that the term
PTSD or a variation thereof appeared more than 10
times in the article. PubMed was searched using the
terms PTSD, insanity, and criminal behavior. Iden-
tified law review and PubMed articles were searched
for cited legal cases.

Results

Cases
The search of LexisNexis yielded 194 cases, of

which 47 involved a criminal defense based on
PTSD. In 39 of these 47 cases, the defense was ad-
dressed by the appellate court in some way, whereas
in the remaining 8 cases the issue appealed was not
related to the use of PTSD as a criminal defense.
Twenty-nine of the cases in which the use of PTSD
as a criminal defense was addressed on appeal will be
further described later in the text. The 10 cases that
are not described in this article were excluded be-
cause they were redundant with other cases, in that
the issues addressed by the appellate court were the
same as those in other cases that are discussed. The
search of law review articles and the psychiatric liter-
ature for cited legal cases yielded two published cases
in which trauma-related disorders that preceded the
DSM diagnosis of PTSD were the bases for criminal
defenses. It also yielded three unpublished trial court
cases in which PTSD was the basis for criminal de-
fenses. These cases will be described later.

Table 1 lists the published cases that we identified,
including the two cases that involved trauma-related
disorders that preceded PTSD. The table lists the
jurisdiction, legal issue, and outcome of each appel-
late case. Table 2 lists the three unpublished cases
that we identified, along with the jurisdiction, legal
issue, and verdict in each case.

Admissibility of PTSD Expert Witness Testimony

In a series of landmark decisions commonly called
the Daubert trio, the Supreme Court established cri-
teria for the admissibility of expert witness testimony
in federal court.’”~®! The Daubert standard requires
that trial courts establish the reliability and relevance
to the case at hand of proffered expert witness testi-
mony. Some elements identified as relevant to this
determination include the reliability of the tech-
niques underlying a proposed testimony, peer-
reviewed publications supporting it, and the general
acceptance of it in the relevant field.”” With a large
and growing research base supporting the diagnosis
of PTSD, along with its widespread acceptance in the
mental health professions and its inclusion in the
DSM, the diagnosis certainly meets the reliability
prong of the Daubert standard, as has been well es-
tablished in case law.’
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Table 1 Published Cases in Which PTSD Was Presented as a Criminal Defense
Case Name Jurisdiction Year Legal Issue Outcome

Shepard v. State*'® Alaska 1993  Admissibility Reversed denial of PTSD expert

Doe v. Superior Court'® California 1995  Admissibility Reversed denial of PTSD expert

Houston v. State'” Alaska 1979 Insanity Conviction reversed and remanded

State v. Felde*'® Louisiana 1982  Insanity Conviction affirmed

United States v. Duggan'® Federal 1984  Insanityt Conviction affirmed

Gentry v. State®° Tennessee 1984  Insanityt Conviction affirmed

State v. Percy*! Vermont 1988  Insanityt Conviction reversed and remanded

Commonwealth v. Tracy*? Massachusetts 1989  Insanityt NGRI of armed robbery; conviction
of firearms possession affirmed

United States v. Whitehead®? Federal 1990  Insanity# Conviction affirmed

State v. Wilson** Louisiana 1991 Insanity+ Conviction affirmed

State v. Angel*® North Carolina 1991 Insanity+ Conviction affirmed

People v. Rodriguez*® New York 1993  Insanityt Conviction affirmed

United States v. Long Crow?” Federal 1994  Insanity¥ Conviction affirmed

United States v. Cartagena-Carrasquillo®®  Federal 1995  Insanity* Conviction affirmed

United States v. Rezag*® Federal 1996  Insanity* Allowing of insanity defense affirmed

State v. Page**° North Carolina 1997 Insanity Conviction affirmed

United States v. Calvano*' Federal 2009  Insanity* Conviction affirmed

People v. Lisnow*? California 1978  Unconsciousness Conviction reversed

State v. Fields®? North Carolina 1989  Unconsciousness Conviction reversed and remanded

State v. Kelly** New Jersey 1984  Self-defense Conviction reversed and remanded

United States v. Simmonds**® Federal 1991 Self-defense Conviction affirmed

Rogers v. State®® Florida 1993  Self-defense Conviction reversed and remanded

State v. Janes®” Washington 1997  Self-defense Affirmed reversal of conviction and remanded

Harwood v. State®® Texas 1997  Self-defense Conviction affirmed

State v. Sullivan®® Maine 1997  Self-defense Conviction vacated

State v. Hines*® New Jersey 1997  Self-defense Conviction reversed and remanded

Perryman v. State*' Oklahoma 1999  Self-defense Conviction affirmed

State v. Mizell*? Florida 2000  Self-defense Allowing of PTSD testimony upheld

State v. Stuart**? Washington 2006  Self-defense Conviction affirmed

United States v. Cebian** Federal 1985  Mens rea Conviction affirmed

State v. Warden™ Washington 1996  Mens rea Conviction reversed and remanded

State v. Bottrell*® Washington 2000  Mens rea Conviction reversed and remanded

United States v. Johnson®” Federal 1995 Mitigation Sentence affirmed

United States v. Kim**® Federal 2004  Mitigation Sentence affirmed

Gilley v. Morrow*® Federal 2007  Mitigation Sentence vacated and remanded

United States v. Cope™® Federal 2008  Mitigation Sentence affirmed

In re Nunez”' California 2009  Mitigation Sentence vacated and remanded

Hall v. Lee® Georgia 2009  Mitigation Sentence affirmed

Dever v. Kansas State Penitentiary*>? Federal 1992 Ineffective assistance ~ Habeas petition denied

Seidel v. Merkle** Federal 1998 Ineffective assistance ~ Habeas petition granted

Aguirre v. Alameida*® Federal 2005  Ineffective assistance ~ Habeas petition granted

* Case not described in the paper.

t Jurisdiction uses the American Law Institute insanity standard.
urisdiction uses the M’Naughten insanity standard.

Given its widespread acceptance in the mental
health professions, PTSD has also met the Frye stan-
dard of admissibility, which preceded the Daubert

Table 2 Unpublished Cases in Which PTSD Was Successfully
Presented as the Basis for an Insanity Defense

Criminal
Case Name Jurisdiction Year Defense Verdict
State v. Heads>® Louisiana 1980 Insanity NGRI
State v. Cocuzza®  New Jersey 1981 Insanity NGRI
State v. Wood’® llinois 1982 Insanity NGRI

Volume 40, Number 4, 2012

standard in the federal courts and is still the standard
in some state jurisdictions.62 For example, in Doe v.
Superior Court,"® a 1995 California appellate court
case, the defendant was charged with capital murder.
In pretrial motions, she petitioned the court to ap-
point experts of her choosing to assist in presenting
a defense based on PTSD and battered-woman syn-
drome. The trial court denied her motion and in-
stead appointed a panel expert without such exper-
tise. The defendant appealed this decision, which the
appellate court reversed, holding that “Expert testi-
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mony on Battered Woman Syndrome and PTSD is
routinely admitted in criminal trials in California
and other states and no one suggests they are not
recognized psychiatric conditions” (Ref. 16, p 541).
The court cited several cases supporting its opinion.

With respect to the relevance prong of the Daubert
and other admissibility standards, courts have ruled
more variably on PTSD’s relevance to various crim-
inal defenses. However, in some cases PTSD has
been found to be relevant to the criminal defenses of
insanity, unconsciousness, self-defense, diminished
capacity, and sentencing mitigation. A more detailed
discussion of each follows.

PTSD and the Insanity Defense
Even before the addition of PTSD to the DSM,

traumatic stress disorders were offered as the basis
for insanity defenses. In Houston v. State,'” a 1979
Alaska Supreme Court case, the defendant, an army
sergeant, shot and killed a man he perceived to be
reaching for a weapon. At trial, a defense expert tes-
tified that Mr. Houston had traumatic neurosis of
war and severe alcoholism and that the shooting took
place while he was in a dissociative state. The trial
court denied his request for a bifurcated trial with an
insanity phase, and he was found guilty of second-
degree murder. The appeals court reversed and re-
manded, finding that he had provided substantial
evidence to support an insanity defense.

Shortly after its introduction into DSM-III in
1980,> PTSD itself became the basis for successful
insanity defenses. In State of New Jersey v. Cocuzza,
the defendant, a Vietnam veteran who assaulted a
police officer was found to be not guilty by reason of
insanity.”” Mr. Cocuzza maintained that he believed
he was attacking enemy soldiers, and his claim was
supported by the testimony of a police officer that
Mr. Cocuzza was holding a stick as if it were a rifle. In
another case, State v. Heads,”® the defendant, also a
Vietnam veteran, was charged with the shooting
death of his sister-in-law’s husband, after he entered
the victim’s residence in search of his estranged wife
and began to fire a gun. Although he was found
guilty in the first trial, the conviction was reversed on
several grounds. In a subsequent trial, he was found
not guilty by reason of insanity after testimony about
PTSD was offered. The expert gave testimony that
Mr. Heads had PTSD, that he had experienced at
least one prior dissociative episode, and that there
was a resemblance between the scene of the shooting

and Vietnam.®? In the case State v. Wood,’® 2 1982
Illinois Circuit Court case, the defendant, again a
Vietnam veteran, was found not guilty by reason of
insanity in the shooting of the foreman in the factory
where he worked. The shooting took place shortly
after Mr. Wood was confronted about his alcohol
use by the foreman in front of several witnesses. The
defense presented expert testimony about PTSD,
about Mr. Wood’s combat exposures, and about the
ways in which the factory environment was reminis-
cent of combat, contending that the shooting took
place while Mr. Wood was in a dissociative state. In
yet another case, Commonwealth v. Tmcy,zz a 1989
Massachusetts case, Mr. Tracy, a Vietnam veteran
who was charged with armed robbery, was found not
guilty by reason of insanity based on PTSD. The
defense contended that he was in a dissociative state
during the robbery, which was triggered by stress and
by the sight of a funeral parlor, which was a reminder
of his Vietnam experience. Of note, Massachusetts
employs the American Law Institute standard for in-
sanity, in which a defendant is not considered crim-
inally responsible if, as a result of mental disease or
defect, the defendant lacked the capacity either to
appreciate the criminality of his conduct or to con-
form his conduct to the requirements of the law.*
Given that most jury verdicts are unpublished, it is
not possible to determine how PTSD testimony has
fared overall as a basis for the insanity defense. How-
ever, analysis of this selection of jury verdicts indi-
cates that the PTSD phenomenon of dissociation has
been successfully presented as a basis for insanity, at
least when the American Law Institute standard for
insanity was used.

At the appellate level, over the three decades of its
existence as a diagnosis, PTSD has received mixed
treatment when offered as a basis for insanity. This
disparity was particularly noticeable after the wide-
spread reform of insanity defense statutes in 1984,
where, in both the federal system and in many states,
insanity defense statutes were amended to require
the presence of a severe mental disorder, proof of
insanity under the M’Naughten standard or its vari-
ant, and proof of insanity by the defense at the clear-
and-convincing level. Under the more stringent
M’Naughten standard, a defendant is not considered
criminally responsible if, as a result of mental disease
or defect, the defendant lacked the capacity to under-
stand the nature and quality or the wrongfulness of
his conduct.®? The placement of the burden of proof
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on the defendant constituted a significant shift in
many jurisdictions. In the past, the defendant had
been required only to present evidence in support of
insanity, with the prosecution bearing the burden of
showing that the standard for insanity was not met.

With respect to admissibility as a qualifying men-
tal disorder for the insanity defense, in several juris-
dictions, a PTSD defense was met with skepticism,
particularly after the changes in insanity defense stat-
utes. For example, in United States v. Duggan,l9 a
1984 federal case, the district court denied the defen-
dants’ pretrial motion for an insanity plea, finding
that they failed to offer evidence or clinical findings
in support of insanity, and the court questioned
whether PTSD is a diagnosis that could ever lead to
insanity. The defendants were found guilty of vari-
ous firearms and explosives charges, which they ap-
pealed. The court of appeals upheld the conviction
and agreed with the trial court’s finding that an in-
sanity plea based on PTSD was not supported. In
United States v. Whitehead,”> a 1990 federal case, Mr.
Whitehead, a Vietnam veteran, was charged with
bank robbery. He mounted an insanity defense based
on PTSD and presented the expert testimony of a
psychologist. The district court found that there was
insufficient evidence to support a jury instruction on
insanity, and Mr. Whitehead was found guilty of his
charges. The court of appeals upheld the trial court’s
decision on the insanity defense, finding that, based
on the testimony and evidence presented by the de-
fense, no fact finder found that Mr. Whitehead could
not appreciate the nature or wrongfulness of his ac-
tions or that his actions were a result of a severe
mental illness at the clear-and-convincing standard.
In its decision, the court did not specifically address
whether PTSD could ever be a qualifying mental
disorder for insanity. In United States v. Cartagena-
Carmsquz'l[o,zs a 1995 federal case, the defendants
were charged with cocaine-related offenses. At trial,
one defendant gave notice and sought to present
PTSD testimony as part of an insanity defense. The
district court, after reviewing the expert’s report, de-
nied the defense, finding that the report did not show
how the defendant, whether he had PTSD or not,
did not know right from wrong. The defendants
were convicted, and on appeal, the court of appeals
affirmed the conviction, as well as the district court’s
decision to exclude the PTSD testimony, also find-
ing that it was insufficient to support an insanity
defense. Finally, in United States v. Long Crow,”” a

1994 federal case, the defendant was charged with
assault with a deadly weapon for firing a gun at a
party after a confrontation with another individual.
He claimed insanity based on PTSD and presented
the testimony of a psychiatrist who observed him in
court but did not evaluate him. The trial court re-
fused to instruct the jury on the insanity defense, and
he was found guilty of several charges. The court of
appeals affirmed the conviction and agreed with the
district court that there was insufficient evidence to
support an insanity defense based on PTSD. In its
decision, the court stated that it was unable to find
cases in which PTSD was successfully presented as a
basis for insanity, although it did not reject the pos-
sibility that PTSD could lead to insanity. Taken to-
gether, the appellate decisions in these federal cases
suggest that the primary reason for the rejection of an
insanity defense based on PTSD resulted from a lack
of showing by the defense of how PTSD could lead
to insanity. It does not appear that the federal courts
of appeals found that PTSD was categorically dis-
qualified as a basis for insanity, even after the Insanity
Defense Reform Act of 1984.

In fact, some courts explicitly found PTSD to be a
qualifying mental disorder that could lead to a de-
fense of insanity. For example, in United States v.
Rezaq,29 a District of Columbia district court case,
the defendant was charged with aircraft piracy, for
which he intended to present an insanity defense
based on PTSD. In support of this defense, he of-
fered the opinions of three psychiatrists who diag-
nosed PTSD. The government sought to exclude this
testimony, stating that the defendant’s PTSD was
not a sufficient basis for insanity. The district court
denied the motion, finding that the reports by the
defendant’s experts “clearly indicate that defendant’s
diagnosis of PTSD meets the test of insanity as set
out” in federal statutes (Ref. 29, p 467). In addition,
in several cases that will be discussed later in the
article, insanity defenses based on PTSD were found
to be compelling by appellate courts in both state and
federal jurisdictions. It appears that as a matter of
law, some courts have found PTSD to be a suffi-
ciently severe mental disorder that could lead to in-
sanity, but based on the facts of specific cases, it has
sometimes been rejected.

In cases in which an insanity defense based on
PTSD was allowed, but in which the defendant was
convicted and the case was appealed, appellate courts
have in some cases upheld the rejection of the insan-
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ity defense by juries. This has been the case in juris-
dictions that use the M ’Naughten standard for insan-
ity and in those that use the American Law Institute
standard. For example, in Gentry v. State,”® a 1984
Tennessee Court of Criminal Appeals case, Mr. Gen-
try was charged with the first-degree murder of his
girlfriend. He claimed insanity based on PTSD, con-
tending that, after accidentally shooting his girl-
friend, he lost touch with reality and shot her again.
Mr. Gentry was diagnosed with PTSD by both de-
fense and prosecution experts, but prosecution ex-
perts opined that the disorder was not sufficiently
severe to render him incapable of understanding the
wrongfulness of his acts or of conforming his con-
duct to the requirements of the law. The jury found
him guilty of first-degree murder, rejecting his insan-
ity defense. The court of appeals upheld the convic-
tion, finding that he did not have a mental disorder
sufficient to render him insane under Tennessee’s
American Law Institute insanity standard. In Szaze v.
Wilson,>* a 1991 Louisiana Court of Appeal case,
Mr. Wilson was accused of the attempted murder of
a couple he knew, after he shot them in their home.
The defendant, a Vietnam veteran, claimed insanity
based on a PTSD flashback induced by jets flying
overhead. He presented the testimony of three psy-
chiatrists who diagnosed PTSD and who opined that
he committed the shooting in the context of a flash-
back. In rebuttal, the prosecution presented the tes-
timony of psychiatrists who evaluated the defen-
dant’s competency to stand trial. They were asked
questions based on hypotheticals and in response
opined that the defendant was able to tell right from
wrong. The jury convicted Mr. Wilson, rejecting his
insanity defense under Louisiana’s M ’Naughten in-
sanity standard. On appeal, Mr. Wilson asserted that
the jury had erred in failing to find him not guilty by
reason of insanity. The court of appeal disagreed and
affirmed the conviction, finding that there was suffi-
cient evidence for the jury to reject the insanity de-
fense, given that the burden of proof was the defen-
dant’s. In State v. Angel,”® a North Carolina Supreme
Court case, Mr. Angel was accused of the first-degree
murder of his estranged wife. He pleaded not guilty
by reason of insanity due to dissociation caused by
PTSD and presented lay and expert testimony in
support of his defense. In rebuttal, the prosecution in
part presented hearsay testimony that the victim
feared for her life from the defendant. The defendant
was convicted. He appealed on the basis that the

hearsay testimony should not have been admitted.
The court of appeals affirmed, finding that even if the
admission of the testimony was an error, there was
sufficient evidence to reject his insanity defense un-
der North Carolina’s M’Naughten insanity standard.
Finally, in People v. Rodriguez,*® a 1993 New York
appellate division court case, the defendant appealed
his conviction of five counts of armed robbery on the
basis that the jury erred in failing to find him not
guilty by reason of insanity related to chronic PTSD
under New York’s American Law Institute insanity
standard. The appellate court affirmed the convic-
tion, finding that there was conflicting but credible
expert witness testimony, and it was within the pur-
view of the jury to determine which expert’s testi-
mony should be given more weight. These cases
demonstrate that in the presence of conflicting expert
witness testimony as to a defendant’s PTSD diagno-
sis and sanity, juries’ rejections of the insanity defense
based on PTSD have often been affirmed by appel-
late courts.

However, in some cases, appellate courts have
found an insanity defense based on PTSD to be com-
pelling and at times to be §rounds for reversal. For
example, in Szate v. Percy,z a 1988 Supreme Court
of Vermont case, a Vietham veteran was accused of
sexual assault and kidnapping, among other charges.
At trial, he did not dispute committing the acts, but
he claimed insanity based on having a PTSD flash-
back during the incident. Defense and prosecution
experts all diagnosed PTSD, but disagreed on
whether it was related to Mr. Percy’s offenses. De-
fense experts opined that Mr. Percy was experiencing
an unconscious flashback during the commission of
his crimes and that as a result he was not in control of
his thinking and behavior. Under Vermont’s Amer-
ican Law Institute insanity standard, Mr. Percy was
found guilty by the trial court, and he appealed. The
Vermont Supreme Court determined that in reach-
ing its verdict, the trial court improperly considered
Mr. Percy’s silence after he received the Miranda
warning. The court reversed and remanded for a new
trial, concluding that it was not possible to determine
what verdict the trial court would have reached ab-
sent the error, as there was conflicting expert witness
testimony as to the defendant’s sanity.

In summary, in some cases in which the insanity
defense based on PTSD was successful or was found
by appellate courts to be viable, the defense theory
involved dissociative phenomena leading to a break
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with reality. As has been suggested elsewhere, this is
probably the sole PTSD phenomenon that could
meet the strict insanity standards in most current
jurisdictions that use the M’Naughten standard or
its variant, with a clear-and-convincing standard of
proof.l’3 4 However, even dissociative phenomena
have been rejected as a valid basis for insanity in some
if not most cases.

PTSD and the Unconsciousness Defense

Another exculpating defense in which PTSD has
had relevance is that of unconsciousness. In that de-
fense, the defendant claims not to have been con-
scious during the commission of the criminal act.
Therefore, the act was not voluntary, and there was
no criminal liability. Unlike insanity, unconscious-
ness is a complete defense, resulting in exoneration
but not in a hospital commitment.®” Traumatic dis-
orders were the basis for successful unconsciousness
defenses even before the introduction of PTSD as a
diagnosis.z"8

For example, in People v. Lisnow,>* a 1978 Cali-
fornia Supreme Court Appellate Department case,
Mr. Lisnow was convicted of battery in an apparently
unprovoked assault that he engaged in while dining
in a restaurant. He claimed unconsciousness, and a
defense expert testified that the defendant was un-
conscious at the time of the incident as a result of a
fugue state brought on by a continuing traumatic
neurosis related to his service in Vietnam. The trial
court struck the expert witness’s testimony, resulting
in a conviction. The appeals court reversed the judg-
ment, holding that the evidence of Mr. Lisnow’s un-
consciousness at the time of the incident was admis-
sible and compelling.

In another case, State v. Fields,>> Mr. Fields was
charged and convicted of the first-degree murder of
his sister’s boyfriend, who was allegedly abusive to-
ward the defendant’s sister. The defendant presented
lay and expert witness testimony that suggested he
had PTSD and was in a dissociated state when the
homicide took place. The trial court refused to in-
struct the jury on the unconsciousness defense, and
Mr. Fields was found guilty. On appeal, the court
found that the evidence presented by the defense
tended to show that the defendant was unconscious
just before and during the homicide and that the jury
should have received instructions on the uncon-
sciousness defense. The court reversed and remanded
for a new trial. These cases illustrate that, in addition

to relevance to the insanity defense, the PTSD phe-
nomenon of dissociation has been used as a basis for
the unconsciousness defense.

PTSD and Self-Defense

Since its introduction, PTSD and related syn-
dromes, such as battered-woman syndrome, have
been used in the justification defense of self-defense.
The basic elements of self-defense are that the defen-
dant is not the aggressor, the defendant reasonably
fears imminent death or great bodily harm that ne-
cessitates the use of force to save his life, and the
amount of force used by the defendant is reasonably
necessary to avert the danger and not more than ex-
igency demands. Self-defense is precluded if a defen-
dant uses excessive force. In perfect self-defense, all
elements of self-defense are met and complete exon-
eration results. In imperfect self-defense, only some
of the elements are met, and typically a conviction of
a lesser included offense (e.g., manslaughter as op-
posed to first-degree murder) results.®>

Expert testimony about PTSD has been used to
establish the necessary state-of-mind element of self-
defense (namely that the defendant reasonably feared
imminent death or great bodily harm). Such testi-
mony has been most relevant in jurisdictions that
have a subjective test of imminent danger, where the
trier of fact must determine whether the defendant
believed that there was an imminent risk that neces-
sitated the use of force. In most jurisdictions, an ad-
ditional objective test is used to determine whether a
reasonable person under the same circumstances
would have believed that there was imminent risk
that necessitated the use of force.®> The relevance of
PTSD in jurisdictions that use an objective test is
more limited, although some courts have considered
PTSD to be an aspect of the circumstances to be
considered in the objective test.

At the appellate level in different jurisdictions,
expert witness testimony on PTSD and related syn-
dromes has been deemed relevant to claims of self-
defense, particularly in cases that involved the homi-
cide or attempted homicide of an abuser (i.e., the
perpetrator of trauma leading to PTSD). For exam-
ple, in State v. Kelly,>* a 1984 New Jersey Supreme
Court case, Ms. Kelly was charged with the first-
degree murder of her husband. She admitted to
the killing, but claimed to have acted in self-defense.
In support of this claim, the defense sought to intro-
duce expert witness testimony on battered-spouse
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syndrome (but not PTSD), given past abuse of the
defendant at the hands of her husband, including at
the time of the homicide. First described by Dr. Le-
nore Walker,"*~%%% battered-spouse syndrome is a
psychological construct that describes and explains
behavior patterns typical of battered spouses. The
trial court excluded this testimony as irrelevant, and
Ms. Kelly was convicted of manslaughter. On appeal,
the court held that the testimony sought by the de-
fense on battered-spouse syndrome was in fact rele-
vant to self-defense. The court reasoned that the tes-
timony was relevant to bolster the credibility of the
defendant that she subjectively feared for her life and
to aid the jury in determining whether, in the defen-
dant’s circumstances, a reasonable person would
have feared for her life. The court therefore reversed
the conviction and remanded. At the same time, the
appellate court allowed the trial court to determine
whether the expert testimony on battered-spouse
syndrome was sufficiently reliable to admit, given its
recent emergence as a syndrome.

In Rogers v. State,>® 2 1993 Florida Court of Ap-
peal case, the defendant was convicted of the first-
degree murder of her boyfriend. At trial, she sought
to present expert witness testimony about battered-
woman syndrome, which included characterizing the
disorder as a form of PTSD. The trial court excluded
the testimony as not meeting the standard for admis-
sion. On appeal, the court disagreed and found the
testimony to be relevant and to meet the standard for
admission, noting that PTSD is commonly accepted
in the mental health community and that expert tes-
timony on PTSD has been recognized as admissible
by Florida courts. The conviction was reversed, and
the case was remanded for a new trial.

In State v. Hines,*® a 1997 Superior Court of New
Jersey, Appellate Division case, the defendant was
charged with the intentional murder and robbery of
her father and was convicted of the lesser included
charges of manslaughter and theft. At trial, Ms.
Hines claimed self-defense, contending that she was
sexually abused by her father as a child and that on
the day of the offense he made sexual advances to-
ward her and threatened her. She contended that
she feared for her safety and as a result struck him
repeatedly with a hammer, killing him. To support
her defense, Ms. Hines sought to admit expert testi-
mony on PTSD. The trial court excluded the testi-
mony. On appeal, the court found that the exclusion
of PTSD testimony was an error, as this testimony

would have been relevant to the defendant’s claim
of self-defense. The conviction was reversed and the
case was remanded for a new trial. These cases dem-
onstrate that some appellate courts have viewed tes-
timony on PTSD as relevant to self-defense claims
involving the homicide or attempted homicide of
abusers.

PTSD testimony has also been proffered by the
defense in cases involving the homicide of non-
abusers, but it has enjoyed less acceptance by courts
in such cases. For example, in Perryman v. State,*' a
1999 Oklahoma Court of Criminal Appeals case, the
defendant was convicted of the first-degree murder
of a man who he claimed attempted to assault him
sexually and then threatened to shoot him when he
fought back. The defendant sought to introduce
PTSD testimony related to alleged childhood sexual
abuse. The trial court excluded the testimony on the
grounds of irrelevance. On appeal, the court affirmed
the conviction and the exclusion of PTSD testimony,
reasoning that the relevance of PTSD to self-defense
involving a nonabuser (as opposed to an abuser) is
questionable.

Other courts have found testimony on PTSD
to be relevant to self-defense claims for the homicide
or attempted homicide of nonabusers. For example,
in State v. Mizell,** a 2000 Florida Court of Appeal
case, the defendant, a Vietnam veteran, was charged
with attempted second-degree murder after he got
into a fight with another man at the home of a third
person. Mr. Mizell claimed that the victim threat-
ened him and ran his hand over his pocket, at which
point he picked up a stick and hit the victim several
times. Mr. Mizell sought to introduce testimony
about PTSD, which the court allowed. The state
appealed the decision to allow such testimony. The
court of appeal held that PTSD evidence is admissi-
ble and relevant to the question of self-defense.

In cases in which PTSD or related syndrome tes-
timony was allowed, courts have at times refused to
instruct juries on self-defense, questioning whether
the defense theory based on PTSD was compelling.
On appeal of some of those cases, courts have re-
versed, suggesting that self-defense based on PTSD
is a recognized phenomenon in case law. For exam-
ple, in State v. Janes,”” a 1993 Washington Supreme
Court case, 17-year-old Mr. Janes shot and killed his
mother’s boyfriend, who reportedly had abused Mr.
Janes, his mother, and his siblings over a period of 10
years. An argument between the defendant’s mother
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and the victim took place the night before the shoot-
ing, but reportedly there was no confrontation be-
tween the defendant and the victim at the time of the
shooting. At trial, Mr. Janes presented two defenses,
self-defense based on the history of abuse and dimin-
ished capacity. He presented expert witness testi-
mony that he had PTSD, which led him to believe he
was in imminent danger from the victim. The trial
court refused to issue self-defense instructions to the
jury, because it did not believe that Mr. Janes was in
imminent danger of abuse. Mr. Janes was convicted
of second-degree murder. On appeal, the lower ap-
pellate court reversed the conviction, which the state
appealed to the Supreme Court of Washington. In
its decision, the court held that testimony on PTSD
and battered-child syndrome was admissible and that
the trial court erred in failing to consider the subjec-
tive element of self-defense in the context of the ex-
pert testimony given. The court remanded the case to
the trial court to reconsider the self-defense jury
instructions.

Appellate courts had similar findings in cases of
self-defense claims involving nonabusers. In Staze v.
Sullivan,®® a 1997 Maine Supreme Judicial Court
case, Mr. Sullivan was charged with attempted mur-
der and aggravated assault related to his shooting into
acrowd in a bar after an altercation with a bar patron.
Mr. Sullivan claimed self-defense, which in part in-
volved PTSD. The trial court refused to instruct the
jury on self-defense, and Mr. Sullivan was convicted
of all three charges of aggravated assault. On the ba-
sis of expert witness testimony, the appeals court
vacated the convictions, holding that a jury could
have reasonably found that Mr. Sullivan acted in
self-defense.

A review of appealed jury verdicts in cases in which
self-defense based on PTSD was claimed reveals that
conviction of a lesser included offense is another po-
tential outcome of such cases. Such outcomes often
occurred in jurisdictions that allow imperfect self-
defense. For example, in Harwood v. State,’® 21997
Texas Court of Appeals case, 16-year-old Mr. Har-
wood was charged with the murder of a man who had
molested him. He claimed self-defense and intro-
duced the testimony of his therapist, who had diag-
nosed PTSD and testified to his opinion that the
shooting was in self-defense. Mr. Harwood was con-
victed of the lesser included offense of manslaughter.
On appeal, the verdict was affirmed, as the court
found that the jury most likely believed the defen-

dant’s version of events but did not believe it should
result in complete exoneration.

In summary, appellate courts have found expert
testimony on PTSD to be relevant in cases of self-
defense. This finding has been true for offenses of
abusers as well as nonabusers, although for the latter,
some courts have excluded PTSD testimony. Self-
defense claims based on PTSD have been offered
primarily in jurisdictions that use a subjective test
of reasonableness. Finally, in jurisdictions that allow
an imperfect self-defense, in which conviction of a
lesser included charge is possible, PTSD has been
relevant and successfully presented as an element of
the defense. Detailed review of these cases indicates
that expert testimony on PTSD as it relates to self-
defense was focused on the PTSD phenomena of
hyperarousal symptoms, increased impulsivity, re-
experiencing of psychological distress when con-
fronted with an abuser or reminders of past traumas,
and the overestimation of danger.

PTSD and Refuting Mens Rea

In the criminal courts, expert witness testimony
on PTSD has also been introduced to refute the req-
uisite state of mind, or mens rea, for certain criminal
charges. Most U.S. jurisdictions allow mental health
expert testimony to refute mens rea, whereas some
jurisdictions restrict such testimony to the insanity
defense.® In jurisdictions that allow such testimony,
appellate courts have in some cases found testimony
about PTSD to be admissible for such purposes and
to be compelling. For example, in United States v.
Cebian,** a 1985 federal case, the defendant was
charged with cocaine-related offenses. Her defense
was that she lacked the ability to form the requisite
state of mind for the charged crime as a result of
PTSD related to abuse by her spouse, a cocaine
dealer. Expert witness testimony to this effect was
presented by the defense and was admitted. Al-
though the jury ultimately found the defendant
guilty on the basis of prosecution evidence counter-
ing the defense claims, the admissibility of such tes-
timony was not questioned on appeal.

In State v. Warden,” a 1997 Washington Su-
preme Court case, Ms. Warden, a 41-year-old
woman, was charged with the first-degree murder of
an 81-year-old woman who had formerly employed
her as a housekeeper. She presented the defense of
diminished capacity due to PTSD from long-stand-
ing abuse by her son. A psychiatric expert testified

Volume 40, Number 4, 2012 517



PTSD as a Criminal Defense

that the defendant had PTSD with dissociative states
and that she lacked the capacity to form specific in-
tent with respect to the charged crime. The judge
instructed the jury on first- and second-degree mur-
der, but not on manslaughter. On appeal, the su-
preme court reversed, finding that there was substan-
tial evidence to support a conviction of the lesser
charge of manslaughter on the basis of the expert
witness testimony offered. In State v. Bottrell,*® a
2000 Washington Court of Appeals case, Ms. Bot-
trell was charged with the premeditated murder of an
elderly man who had made sexual overtures toward
her. The trial court excluded expert testimony on
PTSD that the defendant sought to present to sup-
port her defense of diminished capacity. She was con-
victed, but the appeals court reversed, ruling that
the exclusion of PTSD testimony was an error. In its
decision, the court held that, “Washington case law
acknowledges that PTSD is recognized within the
scientific and psychiatric communities and can affect
the intent of the actor resulting in diminished capac-
ity” (Ref. 46, p 715). In summary, PTSD testimony
has been allowed and has been found to be relevant
and compelling by some appellate courts when of-
fered in conjunction with a diminished capacity or
related mens rea defense.

PTSD as a Mitigating Circumstance

In the federal jurisdiction, a mental illness can be a
basis for downward departure in sentencing if the
defendant committed the offense while in a signifi-
cantly reduced mental state and if the reduced mental
state contributed substantially to the commission
of the offense.®® In some state jurisdictions, the pres-
ence of a mental illness as a factor in a crime can
similarly mitigate sentencing. Courts have found
PTSD to be a relevant diagnosis for such mitigation,
and, in some cases, sentences have been reversed be-
cause of the exclusion or oversight of such testimony.
For example, in In re Nunez,’' a 2009 California
Court of Appeal case, the defendant, a juvenile, was
convicted of charges related to an attempted kidnap-
ping and firing at police during a high-speed chase.
The defendant was sentenced to life imprisonment
without the possibility of parole. On appeal, the
court found that PTSD evidence should have been
considered in sentencing and should have mitigated
the sentence, which was excessive. Mr. Nunez’s diag-
nosis was PTSD related to past traumas, including

childhood abuse by his father, being the victim of a

shooting, and witnessing the shooting death of his
brother only months before the offense. An expert
opined that PTSD contributed substantially to his
offense, an opinion that the court found compelling.
The court therefore vacated the sentence and re-
manded to the trial court for resentencing.

In Gilley v. Morrow,*® a 2007 federal case, the
defendant was convicted of the murder of his parents
and sister. No mitigating evidence was introduced
during the sentencing phase of his trial. Mr. Gilley
filed a petition for a writ of habeas corpus for ineffec-
tive assistance of counsel, which was granted by the
federal district court. The court of appeals affirmed
the district court’s granting of his petition in the
sentencing phase, but not in the trial phase. The
court found that evidence about the defendant’s
PTSD from childhood abuse would have been rele-
vant in sentencing, so that trial counsel rendered in-
effective assistance when he failed to present such
evidence.

In some cases, courts have chosen not to reduce
sentencing on the basis of the presence of PTSD as a
factor in the crime, and their rulings have been up-
held on appeal. For example, in United States v.
Cope,so a 2008 federal case, the defendant received
the maximum sentence for methamphetamine-re-
lated charges. The defendant contended that his mil-
itary service in Vietnam and his related PTSD should
have mitigated the sentence, but the trial court
opined that “even individuals with this disorder have
to take responsibility for their actions ” (Ref. 50, p
371). The court of appeals affirmed the sentence,
holding that the trial court had the discretion of not
considering the presence of PTSD to be a mitigating
factor in the sentence.

Finally, in some cases, courts did not find the pur-
ported connection between PTSD and the offense to
be compelling, thus denying a downward deviation
of sentencing. For example, in United States v. John-
son,” a 1995 federal case, Mr. Johnson was con-
victed of two cocaine sales charges. He appealed his
sentence, in part because he argued that the district
court should have reduced his sentence because of his
diminished mental capacity related to PTSD. The
court of appeals upheld the district court’s rejection
of Mr. Johnson’s diminished mental capacity claim,
finding that he failed to show a direct connection
between PTSD and the offense. Similarly, in Ha/l v.
Lee,>* 22009 Georgia Supreme Court case, Mr. Hall
and an accomplice broke into a gun store and stole
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several guns. The defendant then drove to his father’s
house, planning to kill him; however, his father was
not home and the defendant shot his father’s girl-
friend. Following conviction, sentencing, and ap-
peal, he filed a habeas petition for ineffective assis-
tance of counsel, contending that his trial counsel did
not sufficiently investigate mitigating circumstances.
In support of his argument, he presented expert tes-
timony that he had PTSD. The habeas court denied
his petition, holding that he had failed to show how
PTSD was related to his offense.

In summary, in cases in which PTSD played a role
in an offense but did not meet the standard for an
exculpating defense, courts have found it to be a mit-
igating circumstance that permits a reduction in sen-
tencing. In such cases, a wide range of PTSD phe-
nomena have been found to be applicable, including
hyperarousal symptoms, impaired impulse control,
overestimation of danger, and dissociative phenom-
ena. However, in most jurisdictions, a showing of a
direct connection between PTSD and the offense is
required.

Discussion

In this article we reviewed U.S. case law relating to
the use of PTSD as a criminal defense. Since its in-
troduction in DSM-III,> PTSD has been offered as
the basis for defenses, including insanity, uncon-
sciousness, self-defense, and diminished capacity and
as a mitigating circumstance in sentencing. The di-
agnosis has received both positive and negative treat-
ment by appellate courts when presented as the basis
for each of these defenses. An analysis of the reviewed
cases yielded the following conclusions.

Appellate courts in some jurisdictions have found
testimony on PTSD to meet both the Daubert and
Frye standards for admissibility. In assessing expert
testimony, courts have favorably regarded the direct
evaluation of the defendant by the expert, confirma-
tion of the traumatic exposure via collateral informa-
tion, and the existence of documented PTSD symp-
tomatology and treatment before the occurrence of
the criminal act in question.

Appellate courts have found criminal defenses
based on PTSD to be viable and compelling when a
clear and direct connection between the defendant’s
PTSD symptoms and the criminal incident was
found by the expert. The PTSD phenomena that
appellate courts have found to be most relevant to
criminal defenses include dissociations, hyperarousal

symptoms, hypervigilance symptoms, and the over-
estimation of danger. Although other PTSD phe-
nomena, such as survivor guilt, a sense of a foreshort-
ened future, and thrill seeking, have been proposed
in the literature and in expert testimony as relevant,
the case law reviewed in this article suggests that
courts have not ::1greed.3 4.8

In the rare instances of crimes committed in the
context of dissociative episodes, the exculpating de-
fenses of insanity and unconsciousness have been
successfully presented. In such cases, the mental
health expert has been called on to determine
whether the defendant was indeed in the midst of a
PTSD dissociation while committing the offense.
PTSD dissociations have been the basis for success-
fully presented arguments of self-defense, dimin-
ished capacity, and other mens rea defenses. These
defenses have also been successfully based on the
PTSD phenomena of overascertainment of danger
and hyperarousal symptoms. Finally, for crimes in
which PTSD played a role but did not amount to one
of these defenses, some courts have found it to be a
mitigating circumstance in sentencing,.

Several authors have offered recommendations for
the forensic expert evaluating PTSD as a potential
criminal defense, although these have largely not
been research based. For example, in describing two
cases of malingered PTSD offered as a basis for crim-
inal defense, Sparr and Atkinson® discussed the im-
portance of assessing the veracity of the trauma that is
presented as reason for the diagnosis. Recommenda-
tions included the use of confirmatory records and
being alert to signs of an exaggerated or factitious
trauma, such as grandiose stories, esoteric terminol-
ogy that is difficult to understand, or contradictory
stories. Colbach®® proposed similar recommenda-
tions in a paper describing a case of malingered
PTSD that was successfully used as a basis for an
insanity defense but that was later exposed in a civil
suit. In reviewing PTSD as a criminal defense, Sparr4
proposed characteristics of authentic PTSD dissoci-
ations that cause criminal acts. These included the
absence of a motive or explanation for the crime, lack
of premeditation, similarities between the circum-
stances of the crime and the trauma causing PTSD, a
random or fortuitous victim, and no criminal his-
tory. Sparr and Atkinson>* and others® have also
proposed certain interview techniques in the evalua-
tion of PTSD as a criminal defense, such as begin-
ning with open-ended questions before inquiring
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about specific PTSD symptoms. The utility of neu-
ropsychological tests in diagnosing PTSD has also
been discussed and reviewed by others. Finally, al-
though not yet an aspect of clinical or forensic prac-
tices, physiological testing, reviewed elsewhere,® has
been studied as a potentially useful adjunctive tool to
aid in the diagnosis of PTSD.

Analysis of the cases reviewed in this article sup-
ports some of the above recommendations. First, ac-
curately diagnosing PTSD is fundamental for the
acceptance of expert testimony as reliable by courts.
Second, forensic experts should specifically deter-
mine whether and how specific PTSD phenomena
played a role in the criminal act in question. Partic-
ular attention should be directed to whether PTSD
phenomena that have been recognized by courts as
relevant to criminal defenses were present. The fo-
rensic expert should elucidate as clearly as possible
how the PTSD phenomena that were present con-
tributed to the act. In doing so, the forensic expert
should keep in mind the relevant criminal defenses
involved, including insanity, self-defense, and di-
minished capacity. In numerous cases reviewed
in this article, expert testimony has been excluded or
deemed irrelevant because of a failure to identify a
clear and direct connection between the defendant’s
PTSD symptoms and the criminal act.

This review has several limitations. First, it is lim-
ited to U.S. case law, which is likely to be only par-
tially relevant in other countries. However, as has
been suggested by Friel ez al,® the prevalence of
PTSD-based criminal defenses in U.S. courts has
very likely been higher than in other countries as a
result of the Vietnam War. Because of that, U.S. case
law in this area is likely to serve as an important
reference point for other jurisdictions. Second, and
as discussed earlier, because this review is based on
published cases, it cannot address trends in PTSD-
based criminal defenses in jury trials. Furthermore,
the published decisions examined often contained
only short exerpts or brief synopses of expert testi-
mony, such that the complete examination of expert
testimonies offered was not possible. Finally, this re-
view describes the extent to which appellate courts
have found PTSD and specific phenomena of the
disorder to be valid bases for criminal defenses. These
findings may differ from those in future empirical
research, regarding the validity of PTSD phenomena

and their role in criminal behavior.
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